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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

28th February‟2018 

 

TITLE SUIT NO.18/2015 

Sri Rajendra Kumar Bader (HUF) 

    Through its Karta Sri Rajendra Kumar Bader,  

   Son of (L) Mulchand Bader, 

   Mercantile Building, Main Road, Tezpur 

   PO & PS- Tezpur 

   District – Sonitpur, Assam 

       .......... Plaintiff 

    -Vs - 

(1) UCO Bank  

   Head Office – 

   10 BTM, Sarani, Kolkata, West Bengal 

(2) UCO Bank, Tezpur Branch  

   Mercantile Building, Main Road, Tezpur 

   PO & PS- Tezpur 

   District – Sonitpur, Assam 

         ........ Defendants 

       

This suit for recovery of arrear rents and in default whereof for recovery of 

possession of the suit premises by evicting the defendants with their men 

and materials therefrom and for recovery of rental, future rents, mesne 

profits etc, came for final hearing on 29/01/2018. 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  
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JUDGMENT 

1) The plaintiff instituted this suit for recovery of arrear rents and in 

default whereof for recovery of possession of the suit premises by evicting 

the defendants with their men and materials therefrom and for recovery of 

rental, future rents, mesne profits etc.  

 

Case of the Plaintiff: 

2) Plaintiff is the Karta of a Hindu Undivided Family (hereinafter referred to as 

‟HUF‟) & the HUF owns a building premises situated at Tezpur. On 24-05-

2013 the plaintiff and the defendant No.1 entered into an agreement 

whereby it was agreed to lease out an area of 1819 Sq.ft. in the said 

building premises to defendant No.1. The monthly rent was fixed at Rs.35 

per Sq.ft.. Thus it amounted to Rs.63,665/-. At para 2 of the agreement it 

was specifically mentioned that rent should be paid by the defendants only 

on actual measurement after completion of the building @ Rs.35/- per 

Sq.ft.. While the construction was in progress, the then Chief Manager of 

UCO bank requested the plaintiff to provide an additional area widening the 

frontage to meet the bank‟s needs on installing an ATM and on good faith 

the plaintiff provided an additional area of 204 Sq.ft.. The construction 

continued till 09-07-2013.  

 

3) On 16-08-2013 the plaintiff handed over the said premises to the 

defendants and since then the defendants are in occupation of the building 

premises with an area of 2024 Sq.ft.. Thus, the rent became Rs.70,840/-. 

However, despite the increase in lease hold area, the defendant did not 

poay any rent for the enhanced area or for the original area. On 30-09-2014 
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the defendants paid Rs.7,55,970/- by calculating the area as 1819 Sq.ft.. 

After receipt of the rental the plaintiff had several times wrote to the 

defendants raising the issue for not calculating the enhanced area. Finally, 

on 08-11-2014 the defendants replied back justifying their non-payment and 

they also denied that they are occupying an area of 2024 Sq.ft.. Even 

perusal of the drawing made by the empanelled Er. J. C. Sarma reveals that 

the total lease out area 2024.68 Sq.ft.. Hence, the plaintiff served a 

pleader‟s notice on 18-11-2014 on the defendants, but the defendants did 

not reply to the same. So, the plaintiff had to send two reminders. Finally, 

on 19-01-2015, the defendants replied to the said notice and claimed that 

they are occupying 1897.61 Sq.ft. as per calculation of their empanelled 

Architect J. C. Sarma. They also denied any extension of the lease premised. 

It was further stated by the plaintiff that when the defendants had applied 

and obtained the permission for registration of Lease Deed, they had shown 

the carpet area to be 1929.80 Sq.ft. on the basis of the measurement made 

by empanelled Architect Mr. J. C. Sarma. Perusal of the said drawing / 

measurement made on 01-10-2013 reveals that the toilet presently under 

occupation of the defendants was not included while applying for the 

permission.  

 

4) The plaintiff prayed that the amount of Rs.4,04,407/- has fallen due to the 

defendants from 16-08-2013 till 30-04-2015. Hence, finding no other 

alternative to resolve the matter, the plaintiff instituted this suit praying for 

a decree for recovery of arrear rent of Rs.4,04,407/- (Rupees Four Lacs Four 

Thousand Four Hundred Seven) with a further decree to pay future rental as 

per the actual measurement done by Er. J. C. Sharma. The plaintiff also 
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prayed for recovery of suit property in case of default in payment of the said 

arrear and for mesne profits at the rate the Court deems fit and proper from 

the date of decree till recovery of the suit property. The plaintiff also prayed 

for cost of the suit and any other relief(s), which the court deems fit and 

proper.   

 

Case of the Defendants: 

5) The defendant No.2 on his behalf and on behalf of the defendant 

No.1 had submitted WS. The defendants prayed that defendant No.2 issued 

a sanction letter dated 06-03-2013 wherein the area was described as 1819 

Sq.ft. and rent @ Rs.35/- per Sq.ft. and thus amounting to Rs.63,665/- per 

month. It was also stated by the defendants that it was agreed between the 

parties that a lump sum of Rs.63,665/- will be paid by the defendants. It 

was denied that the Chief Manager of UCO Bank requested the plaintiff to 

provide additional area and that the plaintiff on good faith had provided an 

additional area of 205 Sq.ft. to defendant No.2. Defendants further claimed 

that they never requested for extension of area nor did the plaintiff inform 

them about the development of the area beyond 1819 Sq.ft..  The extension 

was made by the plaintiff arbitrarily breaching the terms and conditions of 

the agreement executed on 24-054-2013. The defendants also denied that 

they have not been paying the rent regularly. The sanction letter  dated 06-

03-2013 specifically mentioned that the rent will be paid after execution and 

after registration of Lease Deed and therefore, the defendants have been 

regularly paying rent since 30-09-2014. Defendnats also denied that 

Architect J. C. Sarma has stated that the measurement of the said premises 

is 1897.61 Sq.ft.. The defendants admitted that had applied for permission 



 

Page 5 of 15 

 

for registration of Lease Deed where the premises measurement was shown 

at 1829.80 Sq.ft. as per report dated 01-10-2013. Subsequently, Architect J. 

C. Sarma submitted a modified report showing the total carpet area under 

occupation of the defendant as 1897.61 Sq.ft. only. It was claimed by the 

defendants that the plaintiff had instituted the suit with ill motive for illegal 

gain and therefore, the suit should be dismissed.   

 

6) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled:  

1. Whether the suit is maintainable in its present form?   

2. Whether the suit is bad for waiver, estoppels and acquisance?  

3.  What is the total sq.ft of premise leased out and what is the actual 

total sq.ft of premises occupied by the defendant?   

5.  Whether the defendants paying rent for the premises as per the 

Lease Agreement?  

5.  Whether the defendant because a defaulter by not paying the proper 

rent at proper time and hence, liable to be evicted from the schedule 

premises?  

6.   To what other relief (s) the plaintiff is entitled to?  

 

7) During trial, the plaintiff examined the karta as PW-1 & he exhibited 

18 documents. The defendant-side also examined two witnesses and some 

documents were exhibited. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

8) I have gone through the pleadings minutely and also perused the 

documents submitted by both the sides. Also heard the arguments 
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forwarded by the ld. counsel for the plaintiff and the defendants. The issues 

are discussed herein below: 

 

ISSUE NO.1: Whether the suit is maintainable in its present 

form?   

ISSUE NO.2: Whether the suit is bad for waiver, estoppels and 

acquisance?  

9) The defendants challenged the maintainability of the suit in their 

written statement and had also claimed that the suit is bad for waiver, 

estoppels and acquisance. However, perusal of the written-statement 

reveals that it has not been mentioned as to why and how the suit is not 

maintainable or is bad for waiver, estoppels and acquisance. Pertinent to 

mention that none of the sides forwarded any argument on this point. I 

have gone through the materials on record and failed to find anything that 

makes the suit not maintainable or bad for waiver, estoppels and 

acquisance. Hence, issue no.1 & 2 are settled in favour of plaintiff. 

 

 

ISSUE NO.3: What is the total sq.ft of premise leased out and 

what is the actual total sq.ft of premises 

occupied by the defendant?   

10) Ext.3 is the Lease Agreement & Clause-1 mentions that the space 

leased is „carpet area of 1819 Sq.ft. or thereabouts‟. Clause-2 shows that, 

“the rent will be @ 35/- per sq.ft. of carpet area per month. However, the 

rent will be paid on actual measurement after completion of the building @ 

35/- per square foot of the actual carpet area.” Clause 2 also mentions that 

the carpet area will be measured and verified by bank‟s Architect. Ext.10 is 
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dated 01-10-2013 by which the carpet area was calculated by Bank‟s 

valuer/architect J. C. Sarma where net area calculated at 1929.80 Sq.ft. and 

the total area of toilet is 70.92 Sq.ft.. Interestingly, the letter dated 08-11-

2014 (Ext.9) from the defendants addressed to the plaintiff shows that 

according to them, their empanelled Architect J. C. Sarma has calculated the 

carpet area as 1897.61 Sq.ft.. It is also noticed that while replying to the 

Pleader‟s notice advocate of the defendants vide their letter dated 19-01-

2015 (Ext.16) stated at para 3 that “Though the permission from the DC 

was obtained for the area proposed to be leased measuring 1929.80 Sq.ft. 

based on the measurement made on 01-10-2013, which is later verified on 

30-10-2014 for actual carpet area developed and handed over by the client 

for lease is 1897.61 Sq.ft. only.”  

 

11) I have also gone through the order dated 24-06-2014 passed by 

Additional Deputy Commissioner, Sonitpur, Tezpur (Ext.17) where 

permission was granted for registration of Lease Deed agreement between 

the parties. In the said order, the carpet area has been shown as 1929.80 

Sq.ft. I have also minutely through the evidences forwarded by the 

witnesses, both oral and documentary. PW-1 has stated the same thing as 

mentioned in evidence in affidavit as that was mentioned in the plaint. 

During his cross-examination, he mentioned that the matter of actual 

measurement is mentioned in paqra 2 of Ext.2. He also admitted that there 

was no mention at the time of agreement for need of extra space. He also 

admitted that no agreement was made regarding the additional area 

measuring 205 Sq.ft., which has been given by the plaintiff. He also stated 

during cross-examination that the defendants did not take any measurement 
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while taking possession of the suit premises and he did not mention about 

the additional area at the time of taking possession.  

 

12) Defendant No.1 stated in his evidence in affidavit that the sanction 

letter mentioned certain terms and conditions and the area of the premises 

required by the defendant –bank was stated to be 1819 Sq.ft.. In the said 

letter rent was mentioned to be @ Rs.35/- per Sq.ft. i.e. 63,665/- only in 

lump-sum and this was accepted by the plaintiff. Ext.A is the draft offer 

letter 10-07-2012 and Ext.A(1) is the signature of the plaintiff. DW-1 denied 

that the Chief Manager of UCO Bank had requested the plaintiff to provide 

an additional area and it was also denied that the plaintiff had actually 

provided an additional area of 205 Sq.ft. to defendant No.2. DW-1 claimed 

that the extension was made by the plaintiff arbitrarily and breaching the 

terms and conditions of the agreement executed on 24-05-2013 and 

enhancing rent to Rs.70,840/-. DW-1 at para 12 in his evidence in affidavit 

also stated that as per the report dated 30-10-2014 of Mr. J. C. Sarma the 

total carpet area of the leased premises is 1897.61 Sq.ft. and which is 

marked as Ext.D. DW-1 also claimed that the Architect J. C. Sarma‟s report 

dated 01-10-2013 (Ext.10) where the net area was shown 1929.80 Sq.ft. is 

incorrect because the strong room wall and ATM wall were not excluded and 

therefore J. C. Sarma again took the measurement and submitted the 

modified report dated 30-10-2014.  He was cross-examined extensively.      

During cross-examination he stated that since he was not present at earlier 

time therefore he does not know whether the carpet area in Ext.2 was a 

tentative one or the final one. He also accepted that in case of reduction of 

carpet area, rental would have been decreased by the area fallen short. 
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However, there cannot be any increase in rental for any area more than 

1819 Sq.ft.. Therefore, landlord should not given any area in excess to 1819 

Sq.ft..  During cross-examination DW-1 admitted that the construction has 

been done as per the need of the bank. Cross-examination of DW-1 also 

reveal that in Ext.10 while calculating the net carpet area, Architect J. C. 

Sarma has excluded the toilet block area and he has not been enquired as 

to why the toilet block was excluded. DW-1 admitted in his cross-

examination that vide Ext.11 the plaintiff had asked the defendant to vacate 

the excess area if they do not want to pay the rental for the same. He also 

stated that the bank has not approached the DC for modification of the area 

shown in Ext.17. DW-1 also admitted that in his WS he has mentioned that 

the defendants are paying rental for 1897.61 Sq.ft..  

 

13) Coming the evidence of DW-2 who is the Panel Valuer of UCO Bank. 

he mentioned in his evidence in affidavit that on 26-09-2013 he measured 

the carpet area and gave report on 01-10-2013 (Ext.10). However, while 

making the measurement for carpet area, he did not deduct the thickness of 

walls of strong room and ATM. Therefore, re-measured the same on 27-10-

2014  and as per report dated 30-10-2014 (Ext.10)  where he found the 

carpet area to be 1897.61 Sq.ft.. During his cross-examination, DW-2 stated 

that the bank-defendant had given him specific instruction to measure 

“functional carpet area” of the building. Therefore, though the toilet block 

was measured it was deducted from his report. He also stated during his 

cross-examination that if specific functional area was not asked to be 

measured, then toilet area would also have been calculated. He also stated 
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during cross-examination that Ext.3 was read over to him and the word 

“carpet area” is used and not the term “functional carpet area”.  

 

14) Thus what can be understood from the oral and documentary 

evidences is that when the lease agreement was signed by both the parties, 

the total Sq.ft. area that would to be occupied by the defendants was not 

specified and rather term that was used was “carpet area of 1819 Sq.ft. or 

thereabouts” so that the final area would be measured by the defendant‟s 

architect/valuer and the rent would be paid based on the occupied total 

sq.ft.. As could be understood from the oral evidnee of both the sides, this 

agreement was signed when the building was under construction and 

therefore a specified carpet area could not be mentioned and finally when 

the building was handed over, neither of the parties calculated the carpet 

area under actual occupation of the defendants.  

 

15) The Lease Permission (Ext.17) granted by the DC, Sonitpur shows 

that carpet area has been shown as 1929.80 Sq.ft.. Perusal of the said order 

reflects that copy of this order has been given to both the plaintiff and the 

defendants. Perusal of the Architect J. C. Sarma‟s reports dated 01-10-2-13 

(Ext.10) and dated 30-10-2014 (Ext.D) reveal that when the first carpet area 

was measured on 26-09-2013 it came out to be net area 1929.80 Sq.ft. and 

total area of toilet block 70.92 sq.ft. Thus, the total carpet area under the 

occupation of the defendants appears to be 1900.72 Sq.ft. (1829.80 Sq.ft. + 

70.92 Sq.ft.). When the DC‟s permission dated 24-06-2014 (Ext.17) is re-

perused in the light of Ext.10, it is seen that the permission was taken for 

the net area leaving out the toilet area without citing any reason though 
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cross-examination of both DW-1 & DW-2 revealed that the staffs and 

employees of the defendants uses the toilets & not used by anybody else. 

What is more interesting to note is that, when the Architect J. C. Sarma was 

cross-examined as DW-2 he stated that he re-measured the same area on 

27-10-2014 as per direction of the bank to calculate only the “functional 

carpet area”. Perusal of the agreement reveals that it was for “carpet area” 

and not “functional carpet area”. Hence, under the given circumstances, 

Ext.D has no value in determining the total carpet area under occupation of 

the defendants, which was the term of the lease agreement (Ext.3).  

 

16) Thus, in view of the above discussion, it is seen that the lease 

agreement (Ext.3) mentions the total Sq.ft. of premises leased out as 

“carpet area of 1819 Sq.ft. or thereabouts”. Report (Ext.10) of empanelled 

Architect of defendants reveal that the total carpet area under occupation of 

the defendant is actually 1900.72 Sq.ft. As Ext.D is measurement of only 

“functional carpet area” it has no value for calculating the actual total Sq.ft. 

of premises occupied by the defendants. Thus, issue No.3 is accordingly 

settled holding that total sq.ft of premises leased & under 

occupation of defendant is 1900.72 sq.ft. 

 

ISSUE NO.4: Whether the defendants paying rent for the 

premises as per the Lease Agreement?  

17) As seen while discussing the Issue No.3, the lease agreement was 

for 1819 Sqft and thereabouts @ Rs.35/- per Sqft. It is also seen that the 

defendants made payment to the plaintiffs vide cheque dated 30-09-2014 

for Rs.7,55,970/- calculating the rent @ Rs.35/- per Sqft for carpet area of 
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1819 Sqft only. However, as could be understood from the evidence is that 

the carpet area measurement was a disputed matter between the parties 

and the lease agreement not being very specific as to the exact Sqft for area 

under occupation of the defendants, the defendants paid rent calculating 

based on their assumption of the total carpet area under occupation. As 

mention in Issue No.3 what ultimately appears from the evidence is that the 

total carpet area under the occupation of the defendants is 1900.72 Sqft. 

 

18) Thus, in view of the above discussion, Issue No.4 is partly settled 

in favour of the plaintiff holding that the defendants was paying 

rent as per the rate mentioned in the lease agreement. However, it 

was for the total carpet area under their occupation. 

 

 

ISSUE NO.5: Whether the defendant became a defaulter by 

not paying the proper rent at proper time and 

hence, liable to be evicted from the schedule 

premises?  

19) As seen while discussing Issue No. 3 and 4, the defendants were 

paying rent @ Rs.35/- per Sqft for carpet area of 1819 Sqft only, though 

they were occupying the total carpet area of 1900.72 Sqft. The question is 

now whether they have violated the terms and conditions of the lease 

agreement and has not paid as per its terms. As seen while discussing Issue 

No.4 though the defendant was not paying the rent for the total carpet area 

they were occupying, however the same was because the lease agreement 

was not very specific as to exact carpet area that would have under the 
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occupation of the defendants and neither was ever modified. I am not 

inclined to accept the stand taken by the defendants that even if they were 

occupying a carpet area more than 1819 Sqft, they are not liable to pay rent 

for the same and they never asked for it nor the plaintiff informed them 

about the enhanced area while delivering possession. It is also seen that the 

plaintiff vide his Pleader‟s notice had asked the defendants to vacate the 

area if they are not willing to pay the rent for the same. However, despite 

the fact that their own Architect and valuer had measured the carpet area to 

be much more than 1819 Sqft, the defendants will bound to pay the rent for 

the excess area under their possession. Thus, it is clear that the defendants 

have become a defaulter by not pay the adequate rent and hence, liable to 

be evicted from the schedule premises. Issue No.5 is accordingly 

settled. 

 

 

ISSUE NO.6: To what other relief (s) the plaintiff is entitled 

to? 

20) I have given the mater due consideration and also have gone 

through the prayer part of the plaint. As seen while discussing the earlier 

issues, the defendants are occupying the carpet area of 1900.72 Sqft. but is 

paying rent for only 1819 Sqft. Thus, it is held that the plaintiff is entitled to 

recover from the defendants the additional rent @ Rs.35/- per sq.ft for extra 

for 81.72 sq.ft. under defendant‟s occupation for the period for which the 

rent has already been paid. Plaintiff is also entitled to rent @ Rs.35/- per 

Sqft for carpet area of 1900.72 Sqft for the remaining period for which the 

suit premises is under the occupation of the defendants. In case the 
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defendants failed to pay the decreetal amount within three months from the 

date of decree, the plaintiff will also be entitled to recover the suit property 

by evicting the defendants and their men and property therefrom. The 

plaintiff is also entitled for cost of the suit.  Issue no.6 is accordingly 

settled.  

 

ORDER 

21) THE suit is hereby decreed in favor of the plaintiff with the 

following reliefs – 

a. Plaintiff is entitled to recover from the defendants the additional 

rent @ Rs.35/- per sq.ft for extra for 81.72 sq.ft. under defendant‟s 

occupation for the period for which the rent has already been paid.  

b. Plaintiff is also entitled to rent @ Rs.35/- per sq.ft. for 1900.72 

sq.ft. for the period for which the suit premises is under the 

occupation of the defendants.  

c. In case the defendants failed to pay the decreetal amount within 

three months from the date of decree, the plaintiff will also be 

entitled to recover the suit property by evicting the defendants and 

their men and property therefrom.  

d. The plaintiff is also entitled for cost of the suit 

Prepare a decree accordingly. 

 

 Given under my hand & seal of the Court on the 28th February‟ 2018. 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 
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APPENDIX 

 

Plaintiff Witnesses:    

i  PW-1 - Sri Prakash Chand Bader 

     

Plaintiff Exhibits:  

i  Ext.1, 2, 4 – 9, 13-14 - Correspondence between parties 

ii  Ext.3 - Agreement of Lease 

iii  Ext.10 - Sketch Map 

iv  Ext.11 - Pleader‟s notice 

v  Ext.12, 16 - Postal Receipts 

vi  Ext.16  Reply dated 19-01-2015 

vii  Ext.17  Permission of DC, Sonitpur dated 24-06-2014 

viii  Ext.18  Power of Attorney 

 

 

Defendant Witnesses:    

i  DW-1 - Sri Dinesh Kr. Agarwal 

ii  DW-2 - Sri Jayanta Ch. Sarma 

  

   

Defendant Exhibits:    

i  Ext.A - Offer Letter dated 10-07-2012 

ii  Ext.B - Letter to Zonal Office about shifting 

iii  Ext.C - Letter to Deputy Commissioner 

iv  Ext.D - Modified Report by Architect dt. 30-10-2014 

v  Ext.E (a) to E (n) - Receipt of Demand Draft 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 


